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PAMPHLET LAWS OF 1846. 


The following abstract of the laws, passed at the late session of the legislature, is 
presented to our subscribers, in pursuance of the plan of this Journal as hereto- 


fore announced. Acts of general application are referred to only, while those of 
special force are given in full. 


[Act of April 16, 1846, Sect. 2.] 

ACTIONS. (&mendment of record in, authorized.) That 
in all actions pending, or hereafter to be brought in the several 
courts of this commonwealth, said courts shall have power, 
in any stage of the proceedings, to permit amendments of the 
record, when it shall appear to them, by any suflicient evi- 
dence, that a mistake has been made in the christian name 
or surname of any party, plaintiff, or defendant: Provided, 
That if, by such alteration or amendment, the adverse party 
is taken by surprise, the trial shall be continued until the 
next court.—page 353. 

[Act of April 20, 1846.} 

ACTS OF ASSEMBLY. (Construction of.) That the fourth 
section of the seventh article of the constitution of Pennsyl- 
vania, which directs that the legislature shall not invest any 
corporate body, or individual, with the privilege of taking 
private property for public uses, without requiring such cor- 
poration or individual to make compensation to the owners 
of said property, or give adequate security therefor, before 
such property shall be taken, shall be deemed to apply to all 
acts of assembly passed, or that may be passed, during the 
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present session of the legislature, as fully and effectually, as 
if the same were incorporated in said act.—p. 407. 

[Act of April 22, 1846, Sect. 1.] 
ADMINISTRATORS. (Power of orphans’ court relative 
thereto.) That from and after the passing of this act, in all 
cases where any trustee or trustees created or vested with 
authority, by the last will and testament of any deceased 
person, or any writing, testamentary in the nature of a will, 
shall die, resign, or be otherwise removed from the trust, the 
orphans’ court of the proper county shall have power and 
authority to appoint another trustee or trustees to supply the 
vacancy occasioned by such death, resignation or removal, 
and shall require security for the faithful performance of the 
trust; and the said courts are hereby invested with power to 
dismiss all] executors, administrators or guardians of estates 
held by testamentary trust, in cases of waste or mismanage- 
ment, coming within the provisions of the twenty-second 
section of the act of twenty-ninth March, one thousand eiglhit 
hundred and thirty-two, relative to orphans’ courts.—p. 483. 

{Act of April 21, 1846, Sects. 4, 5, & 6.] 
ALDERMEN AND JUSTICES OF THE PEACE. (Dockets 
of deceased.) 4. That every person who has been, is now, or 
may be a justice of the peace or alderman, and who has 
removed or shall remove out of the district, for which he was, 
is, or may be commissioned, shall, upon demand made by 
any person, deliver or cause to be delivered his dockets, and 
all official records connected therewith, to the nearest justice 
or alderman in his said district; and if any person shall fail, 
for twenty days, to comply with the provisions of this sec- 
tion, he shall forfeit and pay one hundred dollars, to be re- 
covered by action of debt, for the use of any person who may 
sue for the same; and shall further be subject to be com- 
pelled to deliver such dockets and records, by a decree and 
attachment against him, which may be made and issued by 
any court of common pleas, or by any judge thereof in va- 
cation, on application being made therefor by any person ; 
and said court, or any judge thereof in vacation, shall have 
power, in the same manner, to enforce a delivery of such 
dockets and records, against any person in possession of the 
same, and being about to remove out of the state, without 
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making the delivery thereof hereby required; and the same , 

proceedings as are herein authorized may be had, to compel 

the delivery of all justices’ dockets in the hand of any other 

person, who has removed or may remove, or be about to 
remove out of the proper district, where such dockets be- 
long. 

6. That so much of the tenth section of the act of June 
twenty-first, one thousand eight hundred and thirty-nine, en- 
titled “An act providing for the election of aldermen and 
justices of the peace,’ as provides for the delivery of the 
dockets and papers of an alderman or justice of the peace, to 
his successor in oflice, shall be, and the same is hereby 
deemed and construed to extend to all cases of succession in 
office, whether by death, resignation, removal or otherwise ; 
and in case of the decease of any alderman or justice of the 
peace, the said delivery shall be made by his legal repre- 
sentative, to the person who is or may be elected, and com- 

missioned to succeed him in said ward, borough or township. 

—p. 433. 

2. (2dditional security to be given by.) 5. Whenever upon pe- 
tition and due proof, if it shall be made to appear to the 
court of common pleas of the proper county, that any justice 
of the peace or alderman of any city or county, who has not 
been required to give security, has become, or is likely to 
become insolvent; or that any surety of any justice or alder- 
man has removed from the state, or become insolvent, or is 
likely to become insolvent; and when upon the petition of 
any surety, of any justice or alderman, and proof as aforesaid, 
it shall appear such justice or alderman has become, or is 
likely to become insolvent, such court may require any such 
justice or alderman to give security, or additional security, or 
counter security, to indemnify the surety so petitioning 
against loss by reason of his suretyship, as the case may be, 
in the manner provided by’the sixth section of the act, en- 
titled “An act providing for the election of aldermen and 
justices of the peace,” in such sum, and by such time as the 
court may think necessary and proper.—p. 434. 

{Act of March 9, 1846.] 

3. (Division of townships, §c.) That in all cases of the cre- 

ation of any new township, borough or ward, in any city or 
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county of this commonwealth, the commissions of justices of 
the peace and aldermen, within the respective territories out 
of which such township, borough or ward, has been or may 
be created, shall continue for the proper township, borough 
or ward, in which such justices or aldermen may respectively 
reside for the balance of the official term; and any deficiency 
in the proper number of aldermen or justices of the peace 
within the territories of either of such new divisions, accord- 
ing to the number allowed to each township, borough and 
ward, by the act of the twenty-first day of June, one thou- 
sand eight hundred and thirty-nine, shall be supplied at the 
next succeeding elections for constables in the said township, 
boroughs and wards.—p. 105. 
[Act of April 13, 1846.] 


APPEAL. (From award of arbitrators.) That in all cases 


i) 


wherein an appeal has been made from the award of arbi- 
trators, since the passage of the act, entitled “ An act concern- 
ing bail and attachments, passed the twentieth day of March, 
one thousand eight hundred and forty-five, and the party 
appellant has omitted the payment of the costs accrued, to 
the time of such appeal, but has given the security required 
by said act, for the payment of the costs, such appeal shall 
be held good and valid in law, notwithstanding the non-pay- 
ment of the costs as aforesaid: Provided, however, That the 
opposite party may require the payment of such costs from 
such appellant, on giving him or his attorney ten days’ 
notice; and in default of the payment of the same on such 
notice being given, the court in which such appeal may be 
entered, may enforce the payment of the same by attach- 
ment, or in their discretion, dismiss the appeal. 

2. The first section of the act, entitled, “ An act concerning 
bail and attachments,’’ shall be so construed as to require 
the payment by the appellant, to the prothonotary, of all 
costs which have previously accrued, whenever an appeal is 
entered from an award of arbitrators, excepting where ex- 
ecutors, administrators, guardians or trustees are appellants. 
—p. 303. 

[Act of April 21, 1846, Sect. 3.] 
(From decisions in equity.) ‘That any person or body cor- 
porate aggrieved by any final order or decree in equity, 
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under the general or special equity powers conferred upon 

the several district courts, and courts of common pleas of this 

commonwealth, other than those of the city and county of 

Philadelphia, in any suit or proceedings now pending, or 
which may hereafter be instituted, shall be entitled to an 
appeal to the supreme court, in the same manner, and upon 
the same terms, as appeals are allowed from the orphans’ 
court.—p. 433. 

APPRAISERS. (Of mercantile tax to be appointed.)—p. 
489. 





[Act of April 16, 1846.] 

ASSESSORS. (Duties of in regard to collateral inheritance.) 
That it shall be the duty of the assessors and assistant as- 
sessors of the several townships, boroughs, wards or districts 
within this commonwealth, whenever they shall be there- 
unto required by the commissioners, or register of the 
proper county, to proceed forthwith to make valuation and 
return of any property which may be designated to them as 
liable to the tax on collateral inheritances ; and that they shall 
receive for their services, while so engaged, the same daily 
compensation as when engaged in the regular duties of their 
office, to be paid by the register, who shall be allowed credit 
therefor, in account with the state treasury.—p. 358. 

2. (Philadelphia, to return names of jurors.)—p. 162. 





[Act of January 28, 1846.] 

ASSOCIATIONS. (Unincorporated, debts due how re- 
covered.) That it shall not be lawful for any person who 
may have become indebted, or liable to pay any sum of 
money to any unincorporated association, to avail themselves, 
by way of defence to any action or judgment now brought 
or had, or which may hereafter be brought or had therefor, 
of the provisions of the act of nineteenth March, one thou- 
sand eight hundred and ten, entitled, “ An act supplementary 
to an act relating to the association of individuals for the 
purpose of banking.’”’—p. 11. 


anueres: 


[Act of April 22, 1846, Sects. 4,5 & 6.] 
ATTORNEY-GENERAL. (Duties of, in regard to for- 
Jeited recognizances.) 4. That from and after the passage of 
37* 
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this act, all recognizances of bail, for the appearanee of any 
one charged with a criminal offence, which are or shall be 
forfeited, before the court of oyer and terminer and general 
jail delivery, and quarter sessions of the peace, in the city and 
county of Philadelphia, which have been or shall be taken 
before either of the judges of the said court, or before any 
alderman or justice of the peace for the said county, and re- 
turned to the said court, shall be sued and prosecuted in the 
said court, and in no other court; and that the fees and com- 
missions, for services rendered by the clerk of the said court, 
shall be the same as those prescribed for the prothonotaries of 
the courts of common pleas, for like services. 

5. That it shall be the duty of the attorney-general, on the 
forfeiture of any recognizance in the said court, to issue pro- 
cess forthwith against the recognizors on the said recogni- 
zance, and to account to the treasurer of the said county for 
the proceeds of any judgment, or for any sum or sums re- 
ceived by him, on the suit so commenced. 

6. That where the amount, or any part thereof of any judg- 
ment, recovered in pursuance of this act, shall be collected 
by execution or otherwise, the same shall be taken in open 
court, by the sheriff or other officer having received the 
same; and it shall be the duty of the judges of the said 
court, being notified of the payment of money as aforesaid, 
to order and decree a distribution of the same, in the follow- 
ing order, to wit: First, That so much thereof as shall be 
necessary, shall be applied to pay the costs on such prosecu- 
tion, and on the proceedings before the magistrate who shall | 





have taken such recognizance, together with such reasonable 
compensation as the court shall adjudge to the officers em- 
ployed to arrest the person or persons, on whose default the 
said recognizance was forfeited, as well as those employed in 
the conduct and collection of such judgment: Second, That 
so much of the residue thereof, as will satisfy the amount of 
damage sustained by any person, by reason of the commis- 
sion of such crime or misdemeanor, with interest thereon, to 
be counted from the date of the commission of such crime or 
misdemeanor, shall be applied thereto: Third, And that the 
residue of any moneys collected as aforesaid, be paid said 


r 
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county, or into the treasury of the commonwealth, as the 
case may be: Provided, that it shall be in the power of the 
court, in all cases where the forfeiture is stricken off, before 
any money is paid into court as aforesaid, to order the county, 
or the defendant, to pay the costs and expenses hereinbefore 
provided for, as the case may require.—p. 477. 

COLLATERAL INHERITANCES. ( Taz on.) See Assessors. 

2. (County Commissioners to publish registered accounts of.) 
—p. 484, 

3. (Tax on increased.)—Sect. 14, p. 489. 

COLLECTORS OF STATE AND COUNTY TAX. (Duty 
of on return of duplicate.)—Sect. 19, p. 490. 

2. (Warrants of, good for two years.)—Sect. 21, p. 490. 


[Act of April 22, 1846, Sect. 4.] 


COUNTY COMMISSIONERS. (Duties of.) It shall be the 
duty of the county commissioners of every county, to publish 
in detail the accounts of registers for collateral inheritance 
tax, as settled by the county auditors, in the same manner as 
the accounts of county rates and levies are now required to 
be published; and the auditor’s wages for settling such ac- 
counts, shall be paid out of such tax.—p. 484. 

COURTS. See Partrirrion—Roaps—Acrion. 

2. (Nist prius—September term abolished.) See Apvmtnis- 
TRATORS, 


[Act of April 14, 1846.] 

3. (Of Philadelphia.) 1. That so much of the several acts of 
assembly, authorizing the district court for the city and 
county of Philadelphia, to enter judgments for want of an 
affidavit of defence, as relates to judgments for want of affida- 
vits of defence, be and they are hereby extended to all actions 
brought, and appeals filed in the court of common pleas, for 
the county, of Philadelphia, wherever the cause of action 
would, in a like case, have authorized the entry of such 
judgment in said district court: Provided, that the writing or 
affidavit to be filed by the plaintiff, to entitle him to such 
judgment, shall be filed within two weeks after the return 
day of the suit, or the first day of the term to which an 
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appeal may be entered ; and the affidavit of defence shall be 
made before the third Saturday succeeding such return day, 
or term day, as the case may require; and all writs of exe- 
cution issued out of said court of common pleas, shall be re- 
turnable to the first Monday of the next month, or the first 
day of the term, at the option of the party issuing the same. 

2. That from and after the first Monday in December next, 
it shall and may be lawful for the several courts in the city 
and county of Philadelphia, whenever a cause is reached in 
its order, on the trial list, and the plaintiff or his counsel does 
not appear, or if he appear, does not proceed to the trial of 
the cause, and does not assign and prove a sufficient legal 
cause for the continuance thereof, to enter a nonsuit without 
motion ; and no nonsuit shall be taken off by agreement, nor 
any cause continued by agreement, without the payment of 
four dollars to the prothonotary of the said court, for the use 
of the county of Philadelphia; said payment not to be taxed 
as part of the costs of the cause, unless so agreed by writing 
filed: Provided, nevertheless, that the parties may, by agree- 
ment, at any time before the issuing of the venire, for any 
period, withdraw any case from the trial list, but the same 
shall not be entitled to be put down for trial at any subse- 
sequent period of the same term, without a special order of 
the court. 

3. That the judges of the district court for the city and county 
of Philadelphia, are hereby authorized to appoint a commis- 
sioner, with authority to take depositions, to be read in the 
trial of causes in said court, or upon motions, rules, petitions, 
and other matters that may be brought before said court; and | 
the judges thereof shall provide such regulations as they 
shal] deem expedient, setting forth the conditions upon which 
depositions taken, as aforesaid, may be read in evidence. : 
And they shall have authority to supersede any commis- 
sioner to be appointed by them, by appointing another in his 
place. 

4, The commissioner thus appointed, shall have authority to 
administer oaths and affirmations to the witnesses, where 
depositions may be taken, under the provisions of this act, 
and shall receive such compensation for his services as the 
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court shall direct, which shall be taxed among the costs of the 

suit, in which depositions shall be taken, in thasame manner 

as depositions taken under the existing laws.—p. 328, 
(Supplemental Act of March 21, 1846.] 

. (Relative to juries in.) 1. That grand jurors, and jurors for 
the trial of all issues of fact, in any of the courts holden in the 
county of Philadelphia, shall be selected in the manner fol- 
lowing, and not otherwise. 

2. The commissioners of the said county, or a majority of 
them, and the sheriff of the said county, shall meet together, 
on or before the first day of July, in each year, at the office 
of the said commissioners, and they shall then and there 
ascertain the whole number of names of jurors selected and’ 
deposited by them, in the year one thousand eight hundred 
and forty-five, in the respective wheels, containing the names 
of jurors for said county for the respective courts; and from 
the returns made into said commissioners’ office, by the 
assessors for the respective wards and townships within the 
city and county of Philadelphia, they shall ascertain the 
whole number of taxable inhabitants returned; and there- 
upon the said sheriff and the said commissioners shall deter- 
mine the number of names of jurors that each of said wards 
and townships shall furnish, in order to make up, in each 
year, at least twice the number so selected for the said year 
one thousand eight hundred and forty-five, and deposited in 
the said wheels for the said county respectively; the number 
of names to be furnished from the said wards and townships, 
shall be in the proportion that the taxable inhabitants of the 
said wards and townships respectively bear to the whole 
number of taxable inhabitants in the city and county of Phi- 
ladelphia. 

3. When the number of names of jurors for the said courts 
respectively, from each ward and township shall have been 
ascertained, the commissioners of said county shall, upon 
issuing their precepts to the assessors for the said city and 
county, require them, in addition to the duties now enjoined 
by law, to return, with their assessments and as part thereof, 
the names and surnames of as many sober, judicious and in- 
telligent citizens of their wards and townships, for jurors for 
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said courts, as shall be equal to the number fixed by such 
commissioners for each court, and from the respective wards 
or townships, together with their occupations and places of 
residence, and the courts for which they have been so selected. 

4, When the assessors shall have made the returns to the said 
commissioners, the said commissioners shall notify the sheritf 
of said county to meet at their oflice, on a day to be fixed, 
not more than one month thereafter; and when so met toge- 
ther, they shall clear the wheels of all names remaining 
therein, and shal] deposit the names so returned by the said 
assessors in the respective wheels for said county, in the man- 
ner described in the eighty-eighth section of the act to which 
this is a supplement; and thereafter the said wheels shall be 
supplied only by the said assessors* returns, made under like 
requisitions from the county commissioners in every year. 

5. The assessors shall file, upon their respective oaths or 
affirmations, in the offices of the said court respectively, im- 
mediately after their returns as aforesaid, a list of the jurors 
so returned from the respective wards and townships as jurors 
for said courts; and the respective prothonotaries of the said 
courts shall compare the names of jurors drawn from the 
wheels, with the list so furnished, whenever a venire of jurors 
shall be returned; and should any name be drawn or returned 
as a juror which is not on the assessors’ list so filed, the said 
prothonotary shall immediately communicate the fact to the 
court for which the juror had been drawn; the name of such 
juror shall be stricken from the said list of jurors; and it shall 
be the duty of the said court forthwith to report and certify 
the facts of the case to the attorney-general. 

6. Any person offending against the provisions of this act, 
shall be deemed guilty of a misdemeanor in oflice, and upon 
conviction thereof, shall forfeit and pay a fine of not less than 
one hundred nor more than one thousand dollars, and be im- 
prisoned in the county jail for a term not exceeding one year. 

7. So much of any previous act or acts of assembly as are in- 
consistent herewith, shall be and the same are hereby repealed. 

—p. i61. 








[Act of April 8th, 1846. ] 
4. (Of Philadelphia—chancery powers of.) That no courts 
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within the city and county of Philadelphia, shall exercise the 
powers of a court of chancery, in granting or continuing in- 
junctions against the erection or use of any public works of 
any kind, erected or in progress of erection, under the autho- 
rity of an act of the legislature, until the questions of title and 
damages shall be submitted, and finally decided by a common 
law court; and in such cases, the court shail have authority 
to issue a venire for the summoning of a jury, to the sheriff 
of an adjoining county.—p. 272. 
[Act of April 22, 1846, Sect. 23.] 

DECEDENTS. (Estates of, how to be taxed.) That where any 
person shall hereafter die, leaving real or personal estate, 
which, by the existing laws of this commonwealth, is subject 
to taxation for state or county purposes, such property, so 
long as the same shall belong to the estate of such deceased 
person, may be taxed in the name of the decedent, or in the 
name of his administrator or administrators, executor or ex- 
ecutors, or his heirs generally, or in the name of any of the 

| administrators, executors or heirs; and in taxing it in the 

names of the executors, administrators or heirs, it shall 
not be necessary to designate them by their christian or 

surnames; and such tax on such real estate shall remain a 

lien on the part taxed for the period of one year, from the 

first day of June following the assessment of said tax, and 
may be collected from the person or persons in possession 
thereof, in the same manner as is now provided by law; and 

a!l taxes heretofore thus assessed, are hereby declared to be 

legal, and may be collected in the manner herein provided : 

Provided also, that the expiration of the lien of said tax shall 

not prevent the collection thereof, within the time now pro- 

vided in other cases; and where a different time is affixed by 
law for the existence of the lien of any such tax, this act 
shall not operate as a repeal of such law, but the same shall 
be construed as controlling the provisions of this section, so 
far as regards the time such lien is to continue in force.—p. 
491. 





[Act of March 14, 1846.] 
DEEDS. (Records af, official evidence in all cases.) That all 
patents granted by the commonwealth, and all deeds of 
sheriffs, coroners, marshals and treasurers; and all deeds 
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made in pursuance of a decree of any court being duly ac- 
knowledged, may be recorded in the office for recording deeds 
in the county where the lands lie, and the records thereof, or 
duly certified copies thereof, shall be evidence in all cases 
where the original deeds or patents would be evidence; and 
where any of the deeds aforesaid, have heretofore been re- 
corded in the office for recording deeds in the county where 
the lands lie, or in the office of the prothonotaries of the 
several courts of the city and county of Philadelphia, the 
records thereof or duly certified copies thereof, shall be as 
good evidence as if the same had been recorded under the 
provisions of this act.—p. 124. 
[Act of April 21, 1846.] 

EJECTMENT. (det relative to equitable action of) That 
in all actions of ejectment, hereafter tried, to enforce the pay- 
ment of purchase money, wherein time becomes of essence 
in the finding of the jury, or in a judgment, by confession, by 
fixing a time for such payment, one verdict and judgment 
thereon unreversed, or a judgment in such case, by confes- 
sion, shall be conclusive between the parties; and a failure 
to pay the money within the time so fixed, shall be deemed 
a recision of the contract between the parties, and shall render 
such judgment absolute; and in all such actions tried since 
the fifth day of May, one thousand eight hundred and forty- 
one, wherein by the finding of the jury, or by a confession 
of judgment by the defendant, time became of essence as 
aforesaid, it shall be lawful for any such defendant, within 
two years after the passage of this act, to commence an action 
and therein to enforce his contract in such case, on paying 
the amount of purchase money, interest and costs, due thereon, 
together with such sum as the jury, trying the cause, may 
deem reasonable, for any improvement made, and increase 
in the value of the property since the trial of such case, to be 
paid within such reasonable time as may be fixed by the 
jury, under the direction of the court; and if not paid within 
such time, such failure to pay shall operate as an absolute 
recision of the contract between the parties, and as a judg- 
ment for costs against the party so failing to pay.—p. 424. 


EVIDENCE. See Deeps. 
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[Act of April 22, 1846, Sect. 3.] 

2. (Parol when admitted.) That in all cases wherein any 
person has been or may be subpeenaed with a subpeena, duces 
tecum, requiring the production of any title papers, or other 
documents whatsoever, on the trial of any suit, and said 
person has, or shall refuse to produce any such papers or 
documents, and for such refusal, has been or may be attached 
and imprisoned by the court, and subsequently discharged, 
persisting in such refusal, parol evidence shall be received in 
relation to the existence and contents of such papers and docu- 
ments.—p. 483. 


[Act of February 10, 1846.] 

EXECUTIONS. (Extended real estale under.) That so 
much of the act, entitled, “ An act relating to orphans’ courts, 
and for other purposes,’’ passed the thirteenth October, one 
thousand eight hundred and forty, as requires the plaintiff in 
any writ of fiert fucias, or his attorney, to give notice to the 
sheriff, signifying his election, to permit the defendant or de- 
fendants, or persons claiming under hiin or them, to retain 
the possession of real estate, as its valuation and appraise- 
ment, within ten days after holding inquisition, be and the 
same is hereby repealed; and it shall be lawful for any 
plaintiff or his attorney, to give the notice to the sheriff as is 
required by said act, at any time after holding inquisition ; 
and in cases where any plaintiff or his attorney has heretofore 
failed to signify such election to the sheriff within the space 
of ten days after inquisition, it shall be lawful to do so at 

any time prior to the first day of October next, and to pro- 
ceed therein in all other respects as to the acceptance or 
| refusal of the defendant or other persons claiming under him, 
ahd as to sale of the premises, as is directed by existing 
laws: Provided, that this act shall not be construed to au- 
thorize a notice in any case wherein a writ liberari facias 
has been or may be executed. 

The notice required to be given by the provisions of the 
ict referred to in the first section of this act, from the de- 
tendant or defendants, or other person or persons claiming 
under him or them, to the sheriff, of his or their willingness 
io retain possession under the valuation of the inquest, may 
be given at any time within thirty days from the time of the 

' VOL, V.—NO. x. 3 
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reception by him or them, of the notice of plaintiff’s election 
to allow him so to retain the same; and in cases where the 
defendant or defendants or other person or persons so claim- 
ing, have neglected to give such notice within the time 
allowed, it shall be lawful for him or them, to give the same, 
on or before the first day of October next: Provided, that no 
such notice shall be given in cases where writs of vend. ex- 
ponas have been or may be issued on account of the said 
notice not having been given according to law.—p. 37. 
[Act of April, 1846, Sects. 7, 8, & 9.] 


. (Property exempt from levy and saleunder.) From and after 


the passage of this act, the necessary tools of a tradesman 
shall be exempt from levy and sale, by virtue of any war- 
rant or execution. 

The following property, in addition to that already exempt 
from levy and sale, by virtue of any execution or distress for 
rent, shall, when owned by any person actually engaged in 
the science of agriculture, in like manner, be exempt from 
levy and sale, viz. one horse, mare or gelding, not exceeding 
in value fifty dollars; one set of horse gears; and one plough, 
or in lieu thereof, one yoke of oxen, with yoke and chain; 
and one plough, at the option of the defendant. 

That from and after the passage of this act, it shall be 
lawful for the widow of any person dying intestate in this 
commonwealth, to retain for the use of herself and family, 
the same amount and description of property, which is now 
by law allowed and exempted from levy and sale, under the 
existing insolvent laws of this commonwealth, exclusive of 
what is allowed to the widow of an intestate, under the in- 
testate laws of this commonwealth.—p. 477. 


JUSTICES OF THE PEACE, See ALpEeRMEN. 


fAct of March 11, 1846.] 


MUNICIPAL CLAIMS. (dn Philadelphia County.) That 


the third section of an act relating to the lien of taxes in the 
county of Philadelphia, passed the sixteenth day of April, 
one thousand eight hundred and forty-five, shall not be taken 
and construed to require that taxes heretofore registered in 
the office of the county commissioners of Philadelphia 
county, shall be again copied into another or separate books; 
but the registry thereof, in books heretofore, shall be deemed 
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and taken to be a compliance with the requisition of said act, 
in respect to taxes so registered; nor shall said act be con- 
strued or taken, as requiring the taxes of the year one thou- 
sand eight hundred and forty-five, to be filed before the first 
of July of that year, but on or before the first of July of the 
present year; and so much of said act as requires claims for 
taxes to be filed in the office of any prothonotary, and the 
revival of the same, as in case of mechanic’s claims to con- 
tinue the lien thereof, is hereby repealed; and all taxes 
registered as aforesaid, in said county commissioners’ office, 
shall cease to be liens, after the expiration of five years from 
the first day of January in the year succeeding that in which 
they became due, unless suit be brought to recover the same, 
as it now is or may be provided by law for the recovery of 
the same, and duly proceeded in to judgment; and thereafter 
the lien of such judgments, and the transcripts filed of those 
recovered for taxes before magistrates, shall be and continue 
liens as in other judgments. 

That recovery may be had on claims for taxes filed under 
the provisions of the said act, or of the act of the third of 
February, one thousand eight hundred and twenty-four, by 
the said county, or other corporation required to register its 
taxes; and in all cases where the claim shall exceed one 
hundred dollars, it shall be lawful to file a copy in the office 
of the prothonotary of the district court for the city and 
county of Philadelphia, and to proceed thereon by action of 
debt to recover a general judgment against the debtor or 
debtors, as is now provided by law in respect to said county, 
or to proceed thereon by scire facias, as in the case of me- 
chanics’ claims; and the claims so filed shall be prima facie 
evidence of the amouut thereof, and of the same being due 
and owing, and judgment be entered by default therefor, 
unless the defendant shall file his affidavit of the nature of 
his defence, as required in other cases where the plaintiff has 
filed his copy of the cause of action in such court; and the 
judgment and execution shall be with the like effect as in 
other cases: Provided, that where any real estate, subject to 
such lien, shall have been conveyed, and deed recorded, after 
the assessment of the tax sued for, the present owner shall be 
served with the process; and if there be several owners of 
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distinct portions of the premises, recovery shall be had under 
the same writ against their respective shares, according to a 
just rateable proportion of the tax, costs and expenses of col- 
lection; and if any such owner shall be omitted, he may be 
brought in by a rule of the court on him, to show cause why 
he shall not be made a party to such suit; and on proof of 
service thereof, judgment may be entered against his share 
by default of appearance, or affidavit, as aforesaid: And 
provided, that no such apportionment shall effect the per- 
soual liability of the owner, at the time of the assessment, 
for the whole amount of the tax, interest and costs, including 
the five per cent. commission to be paid for such collection. 

That in the city and county of Philadelphia, all writs of 
scire facias on claims for taxes, municipal charges and assess- 
ments, and for expenses of removing nuisances, shall be 
served by the sheriff of the said county, by posting a true and 
attested copy of the writ on a conspicuous part of the pre- 
mises therein described, and by publishing a brief notice 
thereof in a daily newspaper in said county twice a week, 
fur two weeks before the return day ; on which service being 
made, the plaintiffs in such suits may proceed to recover 
judgments, as in suits on mechanic’s liens. 

Such claims may, in suits theron, be read as evidence of 
the facts therein set forth; and no plea alleging nonjoinder, 
or misjoinder of parties; no plea averring want of notice to 
remove nttisances; no plea touching the rates or proportions 
of contribution among parties jointly interested; nor any plea 
touching the question of ownership, shall be allowed in any 
such action. 

In all writs of evar? facias on such claims, the sheriff’s 
handbills and advertisements shall contain at the foot thereof 
a memorandum, setting forth the name of the party plaintiff, 
and the nature and character of the claim; in default 
whereof, the sale under such writ may be set aside by the 
court. 

The lien of such claims shall not be divested by any ja- 
dicial sale, as respects so much thereof, as the proceeds of 
such sale may be insuilicient to discharge and pay. 

So much of the act passed on the sixteenth day of April, 
one thousand eight hundred and forty-five, entitled, “An 
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Act vacating part of old Master’s street, or Master’s lane, in 
Penn township, in the county of Philadelphia, and for other 
purposes,” as provides for the collection of registered taxes 
by the treasurer of the county of Philadelphia, shall be 
restrained in its operation and effect, to the collection of state, 
county, poor and road taxes only ; and all other taxes, assess- 
ments and public claims shall be collected by, and under the 
authority of the corporations, respectively entitled to receive 
the same. 

In all cases where the taxes on separate and distinct pro- 
perties, in the said city and county of Philadelphia, shall be 
assessed together as one estate, it shall and may be lawful for 
the county commissioners, at any time before the payment 
of the said taxes so assessed, to apportion the same rateably, 
upon the said several and distinct portions of the property so 
assessed together; and no Jaw now in force shall be so taken 
or construed, as to require the city of Philadelphia, or any 
district of the county of Philadelphia, or the board of health, 
to register in the office of the county commissioners, any 
claim for curbing, paving, grading, laying pipes or culverts, 
or the expenses of removing nuisances. 

The fee to the prothonotary for filing, docketing, and in- 
dexing each claim for taxes or liens, and transcripts of judg- 
ments therefor, in the city and county of Philadelphia, shall 
be twenty-five cents. 

All specific penalties and forfeitures enuring to the use of 
the board of health, or any municipal corporation of the 
county of Philadelphia, shall be recovered by suits, as debts 
of like amount are by law recoverable.—p. 114. 

[Act of April 21, 1846. } 
PARTITION. (Jurisdiction of courts in action of.) That 
nothing contained in the act, entitled, “ An act relating to 
orphans’ courts,” passed on the twenty-ninth day of March, 
eighteen hundred and thirty-two, shall be construed to give 
to the orphans’ courts of this commonwealth, excluSive juris- 
diction in the partition and valuation of the real estate of in- 
testates, or to prevent any of the parties interested in such real 
estates, from proceeding, by action of partition, in the other 
courts of this commonwealth, which have jurisdiction of the 
action of partition. 
38* 
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That all proceedings in actions of partitions, of the real 
estates of intestates, heretofore instituted in the courts of this 
commonwealth, which have jurisdiction of the action of par- 
tition, be and the same are hereby ratified and confirmed, to 
all intents and purposes, as if the courts in which such pro- 
ceedings have been respectively instituted, had had jurisdic- 
tion thereof at the time they were instituted.—p. 426. 

[Act of April 17, 1846, Sects. 1 & 2.] 

PENAL LAWS. (Boatmen selling property entrusted to 
their care.) ‘That if any person or persons, engaged in trans- 
porting coal, iron, lumber, or other articles of merchandise, 
or any property whatsoever, on any river, railroad or canal 
within this commonwealth, shall sell, dispose of, or pledge 
the same, or any part thereof, without the consent of the 
owner or owners thereof, such offence shall be deemed a mis- 
demeanor; and on conviction therefor, shall be punished by 
fine, not less than fifty, nor exceeding five hundred dollars; 
shall suffer imprisonment in the county jail in which the 
offence is committed, for a term of not less than twenty days, 
nor more than one year, at the discretion of the court. 

If any person or persons, after the first day of July, Anno 
Domini one thousand eight hundred and forty-six, shall pur- 
chase any coal, iron, or other articles of merchandise, Or any 
property whatever, consigned to any person in this state, or 
in any adjoining state, knowing the same to be consigned 
from any captain of a canal boat, or any other person engaged 
in transporting the said property, without the consent of the ' 
owners of said property, he, she or they so purchasing, shall 
be liable to pay such owners double the value of the property 
so purchased, to be recovered with costs of suits, by action of 
trover or trespass, in the case; and the said action may be 
brought in the name of the consigner or consignee; and no 
prosecution by indictments against the person or persons hav- 
ing sold such property shall be any bar to such action.—p. 
362. 

REGISTERED TAXES. See Muncipar Crarms. 

[Act April 20, 1846, Sects. 1, 2 & 3.) 

SALES, JUDICIAL. (Lien creditors purchasing at.) That 
from and after the passage of this act, whenever the pur- 
chaser or purchasers of real estate, at orphans’ court or 
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sheriff’s sale, shall appear from the proper record to be en- 
titled, as a lien creditor, to receive the whole, or any portion 
of the proceeds of said sale, it shall be the duty: of the sheriff, 
administrator, executor, or other person making such sale, 
to receive the receipt of such purchaser or purchasers, for the 
amount which he or they would appear, from the record as 
aforesaid, to be entitled to receive: Provided, that this sec- 
tion shall not be so construed as to prevent the right of said 
sheriff, administrator, executor, or other person aforesaid, to 
demand and receive, at the time of sale, a sum suflicient to 
cover all legal costs entitled to be paid out of the proceeds of 
said sale: And provided further, that before any purchaser 
or purchasers shall receive the benefit of this section, he or 
they shall produce to the sheriff, or other person so making 
said sale, a duly certified statement from the proper records, 
under the hand and official seal of the proper officer, showing 
that he is a lien creditor, entitled to receive any part of the 
proceeds of sale, as aforesaid. 

It shall be the duty of the said sheriff, executor, adminis- 
trator, or other person making sale as aforesaid, in all cases 
when he or they shall receive the receipt of the purchaser as 
aforesaid, to state the fact in the return of the proceedings of 
said sale, and attach thereto a list of the liens upon the pro- 
perty sold, which said return shall be read in open court, on 
some day during the term, to be fixed by the order of court; 
and if the right of said purchaser or purchasers, to the money 
mentioned in said return, shall be questioned or disputed by 
any person interested, the court shall, thereupon, appoint an 
auditor, who, after due notice given to the persons interested, 
in such manner as the court may direct, shall make a report, 
distributing the proceeds of such sale, with the facts and 
reasons upon which such distribution is made, to be approved 
by the court; or to direct an issue to determine the validity 
of said lien, and all further proceedings shall be stayed, until 
the said issue shall be decided ; and in case it shall be deter- 
mined that the said purchaser or purchasers were not en- 
titled to receive said money, it shall be the duty of the proper 
court to set aside the sale, and direct the real estate to be re- 
sold, unless the money is paid to the sheriff, or other 
person making the sale, within ten days thereafter: Provided, 
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that nothing in this act shall be so construed as to prevent 
the purchaser or purchasers, in case the said real estate, upon 
the second or subsequent sale, does not bring a sum equal to 
the amount bid by him or them, from being liable for such 
deficiency: Provided, that before an issue shall be directed 
upon the distribution of money arising from sales under exe- 
cution, or orphans’ court sales, the applicant for such issue 
shall make affidavit that there are material facts in dispute 
therein, and shall set forth the nature and character thereof; 
upon which affidavit the court shall determine whether such 
issue shall be granted, subject to a writ of error or appeal by 
such applicant, if the issue be refused, in like manner, as in 
other cases, in which such writ now lies. 

Upon granting any such issue, it shall be discretionary 
with the court, so soon as the money arising from such sale 
shall have been paid into court, upon the application of the 
party or parties appearing, by the record prima facia, en- 
titled to the said fund, to order the same to be invested pen- 
dente lite, in the debt of the United States, or some other 
sufficient security, subject to the decree of the court.—p. 
411. 

[Act of April 22, 1846, Sect. 2.] 


. (Sheriff’s advertisement of.) That from and after the passage 


of this act, it shall not be lawful for the sheriffs and coroners of 
the several counties of this commonwealth, to publish the sales 
of real estate, as required by the sixty-third section of the act of 
the sixteenth of June, A. D. eighteen hundred and thirty-six, 
in any two newspapers published in any one oflice, or in any 
two newspapers published by any one man, or any one com- 
pany of men.—p. 476. 
[Act of April 20, 1846, Sect. 4.] 

That the provisions of the first section of the act of April 
sixteenth, eighteen hundred and forty-five, entitled “ An act 
concerning sherifls’ and coroners’ sales, and for other pur- 
poses,”’ be and the same is hereby extended to all sales made 
by any sheriff or coroner, and for which deeds have been ac- 
knowledged, prior to the passage of this act, so far as to 
correct the error in making such sales, after the expiration of 
six days subsequently to the return day of the execution.— 
p. 412. 
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[Same, Sects. 5 & 6.] 

TRESPASS. (ction of regulated.) That the several courts 
of common pleas of the sixteenth and seventeenth judicial 
districts of this commonwealth, shall have the same powers 
to make general rules and orders, as are given to the district 
court for the city and county of Philadelphia, by the act of 
the eleventh of March, one thousand eight hundred and thirty- 
six, entitled “ A supplement to the act, entitled ¢ An act to 
establish the district court for the city and county of Phila- 
delphia,’ the twenty-eighth day of March, one thousand 
eight hundred and thirty-five.” 

In all actions of trespass guare clausum fregit now. pend- 
ing, or which may hereafter be brought, in which, upon the 
trial of the cause, the value of any goods or property taken, 
and damages for such taking and detention, only shall be 
claimed, if the legal right to such goods or property shall be 
found to be in the plaintiff or plaintiffs, he or they shall be 
entitled to recover the value of such goods and property, and 
damages, aforesaid, in the same manner, as in actions of 
trespass, for taking goods and chattels without regard to the 
form of action, and notwithstanding the plaintiff may not 
have had the possession or title or claim to the land, in which 
the trespass is by the writ and declaration supposed to have 
been done.—p. 412. 

[Act of February 4, 1846, Sect. 6.] 

WARDENS OF PHILADELPHIA. (Supplement to act es- 
tablishing.) That from and after the first day of April 
next, so much of any law as authorizes the payment out 
of the state treasury, of any money for the salary of the 
master warden of the port of Philadelphia, or for contin- 
gencies or clerk hire in his said office, be and the same is 
hereby repealed; annd thereafter, the said salary, contin- 
gencies and clerk hire, shall be paid out of the fees which 
the board of wardens of said port shall collect from ves- 
sels arriving at the said port of Philadelphia: Provided, 
that the said fees shall not be collected on vessels under 
the burthen of seventy-five tons, nor on any canal boats 
trading on the canals of this commonwealth, and shall not 
exceed fifty cents on each vessel: And provided further, 
that all fines and penalties as are directed by this act, and the 
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various acts to which this is a supplement, to be paid into 
the state treasury for the payment of the salary of master 
warden, clerk hire, and the contingent expenses of the office 
of the wardens, shall, from and after the first day of April 
next, be retained by the wardens of the port of Philadelphia, 
and applied by them in conjunction with the fees herein 
specified, to the payment of the salaries and contingent ex- 
penses of their oflice.—p. 30. 








[At the request of a subscriber, we republish from a back volume of Hazard’s 
Pennsylvania Register, the three following opinions.] 


IN THE SUPREME COURT OF PENNSYLVANIA. 
(1828, 


COMMONWEALTH EX REL. JOHN SHAW ESQ., JUSTICE OF THE 
PEACE OF PHILADELPHIA COUNTY UV. THE COMMISSIONERS OF 
THE COUNTY OF PHILADEDPHIA. 


This was a rule for the county commissioners to show cause 
why a writ of mandamus should not issue against them, com- 
manding them to pay to the relator, certain costs accrued in 
prosecutions for felony, of which the defendants were convicted 
or acquitted. 

Thomas Sergeant, for the defendants, showed cause, and 
relied upon the various acts of assembly relating to penal pro- 
seculions; that in none of them the county was required to pay 
to magistrates the costs accrued in the convictions or acquittals 
for larceny or other offences; that the charge upon the county, 
if it were so, would be onerous and unjust in the extreme, and 
that there would be an immediate drain upon it to the extent 
of many thousand dollars; that neither law or practice author- 
ized the payment of any other fees than those of the attorney- 
general, sheriff and clerk. 

Willing §& Tilghman, for the relator, replied, that the obvious 
intention of the law was to indemnify all the officers for their 
services in criminal prosecutions, and of course for the benefit 
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of society; that it was manifestly wnjust to require private 
persons to defray an equitable and righteous charge upon the 
public, to ask for the costs in prosecutions intended and con- 
ducted for their own good, and not for private benefit; that as 
it now stands, persons prosecuting for robbery, larceny, &c., are 
required to pay magistrates and constables fees of prosecution; 
thus restraining the detection of crime, and levying a heavy tax 
upon private individuals, when they are doing a great benefit 
to society, &c. 

The court, per Gisson C.J., declined to give any opinion 
upon the question, whether the county commissioners were 
liable to magistrates for costs in criminal prosecutions, and 
refused to grant the mandamus asked for; but ordered an issue 
to be framed, to be tried at nisi prius, to ascertain the amount 
actually due to the velator, and upon the trial of that issue, the 
decision of the court upon the question of law will, of course, 
eventuate. 


This interesting question, which concerns to a certain extent 
every county in the commonwealth, and a different practice 
prevailing in the state, some counties paying and others refusing 
to pay magistrates’ fees, is approaching a final issue, after an 
agitation of several years. It would seem to be more than just, 
to visit upon the funds of the public, the actual charges for con- 
ducting police, administering the penal code, arresting crime, 
and securing the peace and happiness of the community. 
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IN THE MAYOR’S COURT. 
{March 26, 1828. 
COMMONWEALTH UV. M‘CLUNG. 


1. It is an indictable offence to keep and to allow to go at large, any dangerous, 
ferocious, or biting animal. 


This was an extraordinary case in the law of nuisance; the 
indictment charging the defendant with keeping a furious and 
dangerous dog, to the annoyance and fear of the neighbourhood 
and passers-by. 

The evidence was nearly this: For four years, Mr. M’Clung, 
who lives in Pine near Second street, has had a dog, kept as a 











456 Mayor's Court of Philadelphia. 


watch dog to guard his premises; the witnesses differed as to 
his real character, some asserting that he was a vicious, others 
a docile creature. It was clear that he had bitten several per- 
sons; as many as sixteen distinct bites were given in evidence; 
and among the rest, none suffered more severely than Mr. Irv- 
ing’s family, in that neighbourhood. Several children were 
produced, and proved that they had been assaulted and bitten 
by the dog, some while passing the house, others while in Mr. 
M’Clung’s shop. It was the habit of Mr. M’Clung to keep the 
animal chained while in his shop, on week days, but sometimes 
he would let him go abroad, and always on Sunday, he gave 
him his liberty. Mr. Irving requested the defendant to keep 
him constantly chained, and murmured about the dangers and 
fears of the neighbourhood ;—the defendant refused to do so, 


and said that he could keep him at home on week days, because | 


the mayor would kill him if he went abroad, but on Sundays, 
dogs were allowed to range freely, and so should his. Mr. Irv- 
ing, after this answer, commenced the prosecution, and shortly 
‘afterwards the defendant sent his dog away. 

The defence set up was predicated on the testimony of seve- 
ral of the neighbours, who testified that they did not fear the 
dog; that he did not annoy them; that he was a docile dog, ex- 
cept when vexed or chafed; and that he guarded M’Clung’s 
house against depredation, and also an adjoining stable yard. 
It was also urged that the offence was not indictable criminally, 
but only recoverable for in damages, in a civil proceeding. 

The recorder, judge ReeEp, after stating the facts to the jury, 


in a clear manner, distinctly laid down the law in favour of 


supporting the indictment; that it was an indictable offence to 
keep and to allow to go at large, any dangerous, ferocious, or 
biting animal, to the annoyance and terror of the neighbour- 
hood or the public. 

The jury, after a short interval, gave a verdict of « guilty.” 
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[N THE COMMON PLEAS OF PHILADELPHIA 
COUNTY. 
[1827. 


CLARK VU. 





ESQ., ONE OF THE ALDERMEN OF THE CITY OF 
PHILADELPHIA. 


This action was brought to recover of defendant the penalty 
of fifty dollars, for extorting and exacting -illegal fees. The 
facts were these: Early in 1827, Clark the plaintiff was brought 
before the defendant, on a warrant, charged with an out- 
rageous assault and battery. After a hearing, he was bound 
over to answer the charge, gave bail, and paid to the alderman, 
$141, the sum demanded as costs. Three days after this, he 
sent a man to the alderman’s office to get a bill of particulars : 
the alderman again demanded the costs $1 41, and 37 cents 
additional, all which were paid to him and a receipt taken. 

The defendant’s counsel contended, and it seemed pretty 
evident, that the second set of costs was demanded in a mo- 
ment of hurry, by the alderman, forgetting that they had been 
already paid. 


The court, Kine president, laid down the following rules ot 
law to the jury: 


lst. That a magistrate is not protected against penalties for 
extortion, on the plea of innocent intention or unintentional 
error; he is presumed and bound to know the fee bill; it is 
comprehensive and clear, and every item of chargeable service 
is distinctly set down. Ifa magistrate goes beyond the fee bill 
he is liable for the penalty. 2d. A magistrate on binding over 
a defendant in a criminal action, has no right to take from him 
any fees beyond those for the recognizance and the commit- 
ment and supersedeas; and then only if such services be actu- 
ally performed. Verdict for plaintiff, $50. 


VOL. V.—NO. X. 39 
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IN THE COURT OF COMMON PLEAS OF PHILADEL- 
PHIA COUNTY. 


(July 11th, 1846. 


JOHNSON U. PATTERSON ET AL. 


Practice, under the rule of court relating to judgments for want of an affidavit of 
defence, after the Sth Monday of the second term. 


Rule to show cause why the judgment should not be opened. 
This was an appeal by the defendant from the judgment of 
alderman Smith. The transcript, which is as follows, develops 
the cause of action: 


“Summons issued October 28,returnable November 3,1845, 
at4 P.M. Service accepted, November 1, 1845. Novem- 
ber 3, 1845, Mr. Thayer, counsel for plaintiff, and Mr. Ran- 
dall, counsel for defendants, appear, and case continued to 
13th inst—November 13th, continued to 14th at 9 A. M.; 
continued to 2lst at 9 A. M. And now, November 21st, 
plaintiff by his attorney appears and claims $38 40, being 
the amount overpaid to defendants on the 30th June, 1845, 
on 33549 Ibs. tallow purchased from them, amounting to 
$2264 55: this bill being paid to defendants and a deficiency 
afterwards found in the weight of tallow of 569 lbs. at 62 cts., 
= $38 40, which is the plaintiff’s demand. Defendants not 
appearing, judgment by default in favour of plaintiff, for 
$38 40, November 21,1845. December 9, 1845, defendants 
appeal.”” 

(With the usual certificate.) 

After the filing of the transcript in the common pleas during 
the term to which the appeal was entered, the plaintiff filed his 
uarr. Which consisted of a single count for money had and re- 
ceived, and on the day succeeding the 5th Monday of the next 
succeeding term to which the appeal was entered, no affidavit 
of defence having been filed by the defendants, the plaintiff en- 
tered judgment for want of an affidavit of defence under the 
following rule of this court: 

Rule 1. “In all actions brought or hereafter to be brought in 
this court, of debt or contract, where special bail is not required, 
the plaintiff shall be at liberty to direct judgment by default to 
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be entered of course in the prothonotary’s office at any time 
after the 5th Monday of the next succeeding term to which the 
process issued is returnable, or an appeal entered, unless the de- 
fendant or some person for him or her shall have made an affi- 
davit and previously filed the same in the prothonotary’s 
office stating that to the best of his or her knowledge and belief, 
there is a just defence in whole or in part in the said cause; and 
if the defence be to part only, the defendant shall specify the 
sum which he admits to be due, and judgment may be entered 
for the plaintiff for so much as is or shall be thus acknowledged 
to be due: provided always that no judgment shall be entered 
by virtue of this rule, unless the plaintiff shall have filed a decla- 
ration during the term to which the process issued is returnable 
or an appeal entered.” 

Under this state of facts, it was held by Kine, president, that 
this was not a case to which the rule of court above quoted, 
was applicable, and the rule for opening the judgment was 
made absolute. 

Randall, for defendants. 

Thayer, contra. 
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IN THE COMMON PLEAS OF CHESTER COUNTY. 
{March, 1845. 
CLEVENSTINE WU. LAW. 


1. An attachment execution, sur transcript of the judgment of a justice of peace, 
filed in the office of the prothonotary of the common pleas, cannot be issued, 
before an execution by the justice and a return thereto, of “ nulla buna.” 


This was a rule to show cause why an attachment execution 
should not be set aside. 

Rutter argued for the defendant. 

Lewis for the plaintiff. 

The point involved and decided, sufficiently appears in the 
opinion of the court, delivered by 

Be tL, president. The single question presented by this case, 
is whether an attachment execution, given by the 35th section 
of the act of 16th of June, 1836, can be issued on the trans- 
cript of a judgment of a justice of the peace, entered in the pro- 
thonotary’s office, in pursuance of the 10th section of the act of 
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20th of March, 1810; before an execution issued by the justice 
and returned “n/a bona??? The section last cited, after au- 
thorizing the entry of such transcripts upon the prothonotary’s 
docket and making them liens on the defendant’s real estate, 
provides, “but no fiert facias shall be issued by any protho- 
notary, until a certificate shall be first produced to him from the 
justice before whom the original judgment was entered, stating 
therein that an execution had issued to the proper constable as 
directed by this act, and return thereon, that no goods could be 
found sutflicient to satisfy said demand.’’ It was, at one time 
thought, and I contess I should have been of this opinion, that 
the object of the act of 1810 and of prior acts on the same sub- 
ject, was to give the plaintiff a lien upon and remedy against the 
lands of the defendant ; which he could not have by execution 
issued by the justice; see Drum v. Snyder, 1 Binn. 381; Brannon 
v. Kelly, 8S. & R. 479; and therefore, a fi. fa. was prohibited, 
before the plaintiff had tried the eilicacy of a justice’s execu- 
tion against the goods of the defendant. But in Hitchcock wv. 
Long, decided in 1841, 2 W. & S. 169, it is determined that the 
object of the act was not merely to create a lien on lands and to 
confine the plaintiff’s remedy to a sale of them, upon process 
to be issued out of the court, but that he may, by virtue of a fi. 
fa. take and sell the goods of the defendant, in satisfaction of 
the judgment; the only restraint imposed by the act, being that 
the plaintiff should not sue an execution out of the court until 
there be a return of nulla bona before the justice. Why is it, 
asks Mr. justice Rogers, who delivered the opinion of the court 
in that case, that the plaintiff is prohibited from issuing a fi. fa. 
in court, until a return of nul/a bona? He answers, “It is to 
save costs to the defendant.’’ This is the sole reason why the 
defendant’s goods cannot be taken, in the first instance, by 
virtue of a fi. fa. But for this, as I understand the reasoning 
of the court, the statutory inhibition would not have had place. 
The same case decides that a judgment, sur transcript, may be 
enforced by the attachment execution given by the act of 1836, 
because it is a judgment of the court of which, after the return 
of nulla bona, the plaintiff may proceed to enforce payment in 
the same manner, as on any other judgment, and the attach- 
ment being, in its nature, an execution, falls within the reason 
and spirit of the act, and may be employed in lieu of the fi. fa. 
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It is, so far as personalty is concerned, like a fi. fa., for as this 
empowers the plaintiff to reach the personal chattels of the des 
fendant, as well as his lands, after a return of nudla bona, that 
enables him to levy on choses in action, which are regarded 
and treated as personal estate by the act of 1836. Now there 
can be no doubt that if the term “ execution” were used in the 
act of 1810, instead of “feri facias,’’ the peculiar process 
given by the act of 1836, would have been within the letter of 
the elder statute. But if the object of the prohibitory clause in 
this statute was, as is asserted, to save costs to the defendant, 
the intent was to prohibit all process by execution in court, 
until a trial of the cheaper process to be issued by the justice, 
and the mode of execution by fi. fa., was particularly noticed, 
because it was the only form of writ then known, in our prac- 
tice, by which the real and personal property of a defendant 
could be reached, to enforce payment of a judgment. The at- 
tachment execution being, therefore, within the reason of the 
prohibition, is comprehended in the spirit of the act of 1810, 
though not strictly within its letter, and consequently cannot be 
had recourse to but in pursuance of the provisions of that act. 
It follows that the process was issued in this case prematurely, 
and must be set aside. I may add that this determination is in 
accordance with Hitchcock v. Long, throughout which case, it 
was taken for granted that a return of nud/a dona must precede 
the issuing an attachment of execution. 
Rule absolute. 


(July, 1846. 
WILSON U. WILSON, EXECUTOR, &C. OF WILSON, 


1. A justice of the peace, before whom suit is brought against one in his private 
and individual capacity, may before hearing, so amend the entry of the pro- 
ceeding on his docket, as to show the action to be against the defendant as ex- 
ecutor, especially after notice to the defendant that such was the fact. 

A statement on the docket of the magistrate that the plaintiff's demand is 
founded on an account rendered, for services rendered by the plaintiff to the de- 
fendant’s testator, in his lifetime, sufficiently satisfies the statutory requirement 
that the kind of evidence upon which the plaintiff’s demand may be founded, 
shall be set out on the docket. 
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3. Unless it appears upon the face of the proceedings that the justice proceeded 
and rendered judgment upon the plaintiff’s own oath, it must so be distinctly 
averred by way of exception, and shown by proof. 


This was a certiorari, sued out by the defendant, to remove 
the proceedings of a justice of peace. By the transcript re- 
turned, it appeared that the summons by which the action was 
commenced, originally issued against the defendant, individu- 
ally, and without naming him as executor. On the return day 
he did not appear, having previously sent a letter to the justice, 
denying that he owed any thing to the plaintiff. On the return 
day the hearing of the case was continued by the justice toa 
day certain, “for further information.”? Before the day to 
which the case was adjourned, the justice gave notice, in the 
form of a summons, to the defendant, that he had sued as exe- 
cutor, and of the day to which the hearing was adjourned. 
The defendant again wrote to the justice that he had not been 
sued as executor, and refused to appear. He did not appear, 
and judgment was rendered against him by default, for the 
amount of the plaintiff’s demand, “on an account, rendered 
under oath, for services rendered to John Wilson, (the detend- 
ant’s testator), in his lifetime.” 

Upon the return of the certiorari, the following exceptions, 
inter alia, were filed by the defendant, in pursuance of the rule 
of court, to the justice’s proceedings : 

1. The summons is against the defendant, personally, and 
not in his representative character, as executor, and the judg- 
ment is rendered against him in his representative character. 

2. It does not appear on what kind of evidence the plaintiff’s 
demand is founded. ) 

3. The judgment was rendered, by default against the de- 
fendant as executor, without any legal summons having been 
served upon him. 

After argument by ZLew/s for defendant, and B. F. Pyle for 
plaintiff, the opinion of the court was delivered by 

Be .L, president, as follows: Upon the authority of the cases 
of Caldwell v. Thompson, 1 R. 370; Lyon vw. Chalker, 2 W. 14; 
Graham v. Vanderlove, id. 131; Comfort v. Leland, 3 Wh. 81; 
Goffin v. St. Clair Township, 4 W. & S. 327; and Logan v. 
Chandler, 4 Penn. L. J. 297; there can be no question but that 
the mistake committed by the justice, in this case, in not naming 
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the defendant as executor, in the summons issued against him, 
would, upon an appeal from the justice’s judgment, have been 
amendable, by describing the party by his representative cha- 
racter, in the narr. In such case, the rule is clear, that the 
mistakes and slips of the justice are to be disregarded or cor- 
rected. Provided the cause of action remains the same, the 
form of the suit may be changed, to make it accord with the 
merits, and for this purpose, the names of the parties may be 
transposed or changed, and the true parties shown by aver- 
ment; so also, though the defendant be sued in his individual 
and private capacity, and the judgment of the justice thus ren- 
dered against him, he may be declared against as executor or 
administrator, and no advantage can be taken of the variance. 
As is said in Graham v. Vanderlove, “the variance is but in 
matter of form, which sound policy, having respect to the pe- 
culiar circumstances, connected with the jurisdiction of justices 
of the peace, requires should not be made the subject of a de- 
murrer.”’? In Lyon wv. Chalker, it is remarked, that in regard to 
the proceedings of a court of record, where the legal party must 
be disclosed by the record, it would not be admissible, in case 
of mistake, to show the real party by averment; but it is essen- 
tial there should be a different rule for proceedings before 
justices of the peace, from whom no more can be required than 
substantial justice, without respect for technical forms; and, as 
they are not judges of a court of record, the truth of the case in 
respect to their proceedings, may be shown by parol. Perhaps 
the generality of this remark ought to be qualified by adding, 
so far as is necessary to show who were the parties, and the 
character in which they respectively sued or were sued. If 
upon this reasoning and under the rule founded upon it, the 
formal statement of the action in the process and on the docket 
of the justice, may be changed, by substituting the names of the 
real parties, or by adding the technical description of the cha- 
racter in which they acted, even after an appeal, it follows, a 


fortiori, that while the proceedings remain before the original 


forum, which is not bound to proceed according to strictly 
technical forms, a merely formal slip, such as occurred here, by 
the omission to name the defendant executor, may be corrected, 
before final judgment, provided no injustice be thereby done to 
the defendant. Nay, upon the liberal principles and practice 
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in the allowance of amendments, which have obtained in Penn- 
sylvania courts of record, why should not such an amendment 
as was made in this case, be allowed even there, by permitting 
a declaration against one as executor, who had been sued indi- 
vidually ? The converse of this has frequently been done with 
the sanction of the courts, and I see no good reason why the 
representative character may not be added as well as omitted. 
In neither case would the variance seem to be material. See 
Gratz v. Phillips, 1 Br. R. 585; Jennings v. Cox, cited in note 
to last case. But the case does not call for a decision of this 
point. It may, safely, be placed upon the less technical cha- 
racter of the proceedings before justices of the peace, and the 
rules which govern them, and which, I think, admit of amend- 
ments both in matter of form and substance, before and aiter 
appeal, where these do not affect the legal rights of the parties. 
Without determining, therefore, whether the second precept 
sent by the justice to the defeydant, might not be considered, 
substantially, a new summons, which the defendant was bound 
to obey, it is sufiicient that it operated as a notice to him of the 
character in which he was sued, so as to’ prevent any surprise 
upon him. I am not prepared to say but that, without this, 
the amendment might have been made upon the docket of the 
inagistrate; but certainly, with it, the defendant has no pretence 
to complain of injustice. He was legally summoned to appear 
before the appropriate tribunal, where it was his duty to attend, 
and before the day of hearing, was fully informed of the ca- 
pacity in which he was sued. Under tliese circumstances, it 
was not competent for him to fold his arms, and in the expec- 
tation of deriving advantage from a technical slip, refuse to 
obey the mandate of the magistrate. This course was pursued 
at his own peril, and he must take the consequence of the step. 

But independent of the general principles we have been dis- 
cussing, I think these proceedings, in the point now under con- 
sideration, may be maintained under the provisions of the 22d 
section of the act of the 20th March, 1810. It has been showu 
that the omission to name the defendant as executor, in the 
summons, was a merely formal slip. Now by the section just 
cited, it is provided that the proceedings of a justice of the 
peace shall not be set aside or reversed, on cerdiorari, for want 
of formalily in the same, it it appear that a precept issued in 
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ihe name of the commonwealth of Pennsylvania, requiring the 
defendant to appear before the justice, on some day certain, &c., 
and that judgment was rendered on the day fixed, in the pre- 
cept, or on some other day to which the cause was postponed by 
the justice, with the knowledge of the parties. All this appears 
in the present instance, and consequently the proceeding is not 
to be reversed for mere informality. This conclusion is in ac- 
cordance with Comfort v. Leland, supra. 

This disposes of all the exceptions insisted on, but one, to 
wit, that it does not appear on what kind of evidence the plain- 
tiff’s demand is founded. But it does appear, the demand was 
founded on an account rendered, for services rendered by the 
plaintiff to the defendant’s testator, in his lifetime. This is 
sufficient to satisfy the requirement of the statute in this par- 
ticular, and to show the justice possessed jurisdiction of the 
subject matter. 

It is not made a matter of distinct exception, that the justice 
rendered judgment upon the testimony of the plaintiff’s oath 
alone, nor does this appear to have been the case, upon the face 
of the proceedings returned, with sufficient distinctness to war- 
rant the court in setting aside the judgment, for this cause. 

If such were the fact, it should have been distinctly averred, 
by way of exception, and as distinctly shown. 

Upon the whole, we perceive no error in the proceedings re- 
turned, and they are, therefore atlirmed. 
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IN THE DISTRICT COURT FOR THE CITY AND 
COUNTY OF PHILADELPHIA. 


MORRIS UV. TURNER. 


— 


. A claim for general average is a debt contracted and owing, for the recovery of 
which the process of foreign attachment may issue. 

. A rule was taken to June term, 1846, to dissolve a foreign attachment com. 
menced by writ to December term, 1845: Held, not to be too late. 


to 


Suarswoop J.: This was an action commenced by writ of 
foreign attachment returnable to December term 1845. A rule 
has been taken on behalf of the garnishee on the plaintiff to 
show his cause of action, and why the attachment should not 
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be dissolved, which rule was made returnable on the first Mon- 
day of the present term, June, 1846. 

It is objected that the motion in this case was too late. This 
objection presented itself to the court, when the application was 
first made, and the rule was granted after full consideration. 
It seems to be settled, that a motion for a rule to show cause of 
action in foreign attachment is too late at the third term, and 
after judgment. Whitesides » Oakman, 1 Dall. 294; Penman 
v. Gardiner, 4 Yeates 6; Manuel v. The Mississippi & Alabama 
R. R. Co., 2 Miles 398. 

Within what period however, the motion must be made, is an 
unsettled question, at least so far as the reported cases go. In an 
early case in the common pleas of this county, it was held that 
the application must be made at the first term. Miltenberger v. 
Lloyd, 2 Dall. 79. In Mills et al. v. M’Farland, on the con- 
trary, in the supreme court (Serg. on Attach. 138) where the 
writ had issued to December term 1805, a rule was granted at 
March term 1806, and was made absolute, although resisted on 
the authority of Miltenberger v. Lloyd. In a later case, the su- 
preme court decided that the motion was in time at December 
term, where the writ was returnable at the preceding July term. 
July term consisting of but one day, the court being then held 
for the purpose of receiving returns, and not having been gene- 
rally considered as a meeting for business. Kearney v. M’Cul- 
lough, 5 Binn. 389. The reasons given in this case, therefore, 
rather recognise the practice as stated in Miltenberger 2. Lioyd. 

This is a proceeding against an absent defendant. Ifis pro- 
perty may be seized by this process, and kept from his posses- 
sion and enjoyment, without the shadow of a cause of action, 
unless the courts are liberal in affording an opportunity for 
examination. Either from the distance at which the defendant 
may reside, or the negligence of the garnishee, notice of the pro- 
ceeding may not reach him until long after the expiration of the 
first term. It would be harsh to require the same vigilance, as 
in the case of a defendant on the spot. The reason of the rule 
of court in capias cases, was, that after the expiration of the first 
week of the term, the defendant being present, and having been 
served with the process, was deemed to have acquiesced in the 
arrest. And, as unless in certain cases it was not the practice 
to prepare the affidavit before the writ issued, although it was 
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always held to be immediately demandable, the plaintiff relying* 
upon the acquiescence of the defendant, presumed from his de- 
lay, may have gone away without taking the precaution to leave 
his affidavit. There can be no acquiescence presumed in so 
short a time, as against an absent defendant, and although, as 
against the garnishee, it may be otherwise, it is to be observed that 
he has no personal interest in the preliminary proceeding to as- 
certain the debt, and is permitted to intervene, only to protect 
the interest of the absent defendant—the court not requiring 
him, standing in the position he does, to produce a formal au- 
thority. We see no reason therefore to change the views enter- 
tained by the court, when this rule was granted. 

The plaintiff has shown as cause of action, a claim for gene- 
ral average, and it has been objected that this is not a debt con- 
tracted or owing, for the recovery of which this process may be 
used. It has been urged that it only lies in cases of express 
contracts. This would very much narrow this remedy, which 
has been liberally extended by the courts, as a reasonable and 
beneficial one. The authorities are, however, that it extends to 
implied as well as express contracts. The affidavit indeed must 
show a contract, or such facts from which the law would neces- 
sarily imply a contract. It is not enough to set out facts, from 
which perhaps a jury might infer a contract, and perhaps not. 
Jacoby uv. Gagell, 5 Serg. & R. 450. It is sufficient that it isa 
demand arising ex contractu, the amount of which is or can be 
ascertained, so as to enable the plaintiff to aver it as a sum cer- 
tain. Fisher v. Consequa, 2 Wash. C. C. Rep. 382.; S.C. 2 
Browne Rep. Appendix, 28; Clark’s exrs. v. Wilson, 3 Wash. 
©. C. Rep. 562. Thus a ciaim for work and labour done on a 
quantum meruit, or tor goods sold and delivered on a guantum 
valebunt, may be prosecuted without doubt by foreign attach- 
ment. In like manner the claim for contribution to general 
average, is not a claim for unliquidated damages, but a sum 
certain When the facts upon which the calculation is based are 
ascertained, 

Rule discharged. 
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ENGLISH CASE—IN CHANCERY. 


BROWN U. BAMFORD. 


1. A testator bequeathed certain property to trustees upon trust from time to time 
during the life of S. B., (a married woman,) to pay the clear rents, interest, divi- 
dends, &c., unto such person or persons, for such intents and purposes, &c., as 
the said 8. B., by any writing, &c., should appoint, but not by way of assign- 
ment or other anticipation; and, in default of appointment, into her proper hands, 
for her sole and separate use ; the receipts of S. B. or her appointees to be good 
discharges to the trustees. Held, (reversing the judgment of the vice chancel- 
Jor of England,) that the general limitation in default of appointment did not 
enable 8, B. to anticipate ; and that the case did not depend on the form of the 
receipt clause. 


This was an appeal from the judgment of the vice chancel- 
lor of England, pronounced 27th May, 1842; and a report of 
the case as decided by his honour, will be found in vol. 1, \. ¥. 
Leg. Obs., p. 110. S. C. 11 Sim. 127. The question arose un- 
der the will of John Beckett, the terms of which are fully stated 
in the following judgment, and the point in dispute was, whe- 
ther the will contained such a declaration against anticipation 
as to prevent the testator’s daughter anticipating the estate as 
owner. The vice chancellor of England considered that it did 
not. On the 10th March, 1843, the case was heard on appeal 
before the lord chancellor. 

Bethell and J. Bailey, for the appellant. 

Stuart and Simpson, in support of the judgment of the vice 
chancellor. 

May 16th, 1844.—The lord chancellor intimated his inten- 
tion of aflirming the decision of the vice chancellor, and dis- 
missing the appeal. The case was, however, at the desire of 
his lordship, subsequently re-argued; and this day (June 6th, 
1846) the lord chancellor delivered judgment. 

THE LORD CHANCELLOR: This is an appeal from a decree ot 
the vice chancellor of England. When the case first came be- 
fore me I expressed an opinion upon it in accordance with the 
judgment of the vice chancellor; but afterwards, entertaining 
doubts as to the correctness of that opinion, I directed the case 
to be again argued. ‘The result of that argument, and the sub- 
sequent consideration of the case, has led me to change the 
opinion I had previously formed. The testator, John Beckett, 
by his will, dated the 21st September, 1832, gave certain lease- 
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hold houses and stock in the funds to trustees, upon trust, from 
time to time during the natural life of his daughter, Sophia Bam- 
ford, or until she should be duly declared bankrupt, or take the 
benefit of any act for the relief of insolvent debtors, to pay the 
clear rents, interest, dividends, and proceeds of such leasehold 
hereditaments, stocks, funds, and securities, as to such person or 
persons, and for such intents and purposes, and in such manner, 
as Sophia Bamford, by any writing or writings under her hand, 
when and as the same shall become due, but not by way of assign- 
ment, charge, or other anticipation thereof, should, notwithstand- 
ing her then present or any future coverture, direct or appoint; 
and, in default of any such direction or appointment, or so far 
as the same, if incomplete, should not extend, into her proper 
hands, for her sole and separate use, independent of the debts, 
control, or interference of her then present or any future hus- 
band. And the testator directed that the receipts in writing of 
his daughter, Sophia Bamford, should, notwithstanding any such 
coverture, be good and suflicient discharges to the trustees for 
the last mentioned rents, interest, dividends, and proceeds, or so 
much thereof as should in such receipts respectively be expressed 
to have been received. It was obviously, I think, the intention 
of the testator that the income of the property should be kept 
entire for the use of his daughter, and that it should not be 
charged or disposed of, except as the successive payments should 
become due ;—that it should not be in any way anticipated. It 
cannot reasonably be supposed that he would be so careful, as 
he evidently has been, to exclude one mode of anticipation and 
at the same time mean to leave the property subject to aliena- 
tion, even tots full extent, in another form. The question, 
therefore, is, whether the terms used by the testator are suffi- 
cient to enable the court to give effect to this intention, The 
trust is to pay the rents to such persons as Sophia Bamiord, by 
any writing under her hand, when and as the same shall become 
due, should direct and appoint, but not by way of assignment, 
charge, or other anticipation thereof; and, in default of such 
direction or appointment, or so far as the same, if incomplete, 
shall not extend, into her own proper hands, for her sole and 
separate use. The right to appoint is not to be exercised until 
the rents and other income become due, and then only to the 
extent of whatis due. In default of any such appointment, the 
VOL. V.-—NO. X. 40 
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rents, &c., and those only, or so much of them as shall not have 
been appropriated by the appointment, are to be paid into her 
own hands. All this is very clearly and precisely expressed. 
The negative words in the clause, viz. “but not by way of as- 
signment, charge, or other anticipation,’? remain to be consi- 
dered. ‘The question depends upon the effect of these words. 
The daughter, Sophia Bamford, is not allowed, by means of 
any assignment, charge, or other anticipation, to direct the pay- 
ment or the application of the rents, &c., by the trustees; but 
any assignment, charge, or other anticipation, if effectual, would 
operate as a direction, and this was evidently so considered by 
the testator or other person who framed thisclause. The effect, 
therefore, of the prohibition is to restrain Sophia Bamford from 
assigning, charging, or in any manner anticipating the income, 
or exercising any dominion or control over her life estate, unless 
in the form and under the restrictions contained in the power 
of appointment. She is precluded from assigning, charging, or 
in any manner anticipating the rents or other income; but she 
is permitted, when and as they become due, and not before, to 
direct the application of them; and, in default of any such di- 
rection, they are to be paid into her own hands. I think this 
is the true construction of the clause, and it corresponds with 
what I consider to have been the manifest intention of the tes- 
tator—namely, that the continuance of the income during his 
daughter’s life, should be secured for her benefit. The case 
does not in any degree depend upon the terms of the receipt 
clause. The observations of the learned judge upon that point 
appear to have arisen from what occurred incidentally in the 
course of the discussion. I certainly do not understand that the 
decision was rested on any such ground. His honour considered 
that the question came within the principle upon which he had 
decided Barrymore v. Ellis, viz. that where a limited power 
of appointment is created, and, in default of the execution of 
such power, the estate is given generally to the same person, it 
is competent to the donee to dispose of the estate without regard 
to the power, the execution of which he is at liberty to waive 
and abandon. The question, however, is not as to the princi- 
ple so stated, but as to the application of it to the present case. 
! think it has no such application. ‘The restriction against anti- 
cipation extended to the whole gift. This is the true construe- 
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tion of the bequest, and it corresponds with what was the mani- 
fest intention of the testator. I must farther observe, that the 
receipt clause in this case is iu all its materia! parts the same as 
in the settlement stated in the case of Barton v. Briscoe (Jac. 
603.) That was a case very much considered by the court and 
the bar; but it would have been wholly unnecessary to discuss 
the important question there decided, if it had been supposed 
that the clause would have admitted of the interpretation given 
in the present instance by the vice chancellor. For these 
reasons this appeal must be allowed. 








[Although the following discourse differs in character from the usual matter of 
the Journal, yet we have no doubt it will be read by such of our subscribers at 
least, before whose observation it has not heretofore passed, with great interest and 
edification. We have had frequent requests made to us from time to time, to in- 
sert it, but never have had space sufficient at disposal to enable us to do so, until 
the present. ] 


THE LAWYER THAT TEMPTED CHRIST. 

2 Sermon; preached in the Cathedral Church at St. Peter, 
York, before the Hon. Sir John Bayley, Knt., one of his 
Majesty’s Justices of the Court of King’s Bench, and the 
Hon. Sir John Hullock, Knt., one of his Majesty’s Barons 
of the Court of Exchequer, August 1, 1824. 

AND BEHOLD, A CERTAIN LAWYER STOOD UP, AND TEMPTED HIM, SAYING, Master, 
WHAT SHALL I DO TO INHERIT ETERNAL S4FE.— Luke x, 25, 

This lawyer, who is thus represented to have tempted our 
blessed Saviour, does not seem to have been very much in 
earnest in the question which he asked; his object does not 
appear to have been the acquisition of religious knowledge, but 
the display of human talent. He did not say to himself, I will 
now draw near to this august being; I will inform myself from 
the fountain of truth, and from the very lips of Christ; [ will 
learn a lesson of salvation;—but it occurred to him, that in such 
a gathering together of the Jews, in such a moment of public 
agitation, the opportunity of display was not to be neglected : 
full of that internal confidence which men of talents so ready, 
and so exercised, are sometimes apt to feel, he approaches our 
Saviour with all the apparent modesty of interrogation, and, 
saluting him with the appellation of Master, prepares, with ail 
professional acuteness, tor his humiliation and defeat. 











472 The Lawyer that Tempted Christ. 


Talking humanly, and we must talk humanly, for our Sa- 
viour was then acting an human part, the experiment ended, as 
all must wish an experiment to end, where levity and bad 
faith are on one side, and piety, simplicity and goodness on the 
other: the objector was silenced, and one of the brightest les- 
sons of the gospel elicited, for the eternal improvement of 
mankind. 

Still, though we wish the motive for the question had been bet- 
ter, we must not forget the question, and we must not forget who 
asked the question, and we must not forget who answered it, and 
what the answer was. The question was the wisest and best that 
ever came from the mouth of man; the man who asked it was the 
very person who ought to have asked it; a man overwhelmed, 
probably, with the intrigues, the bustle, and business of life, and, 
therefore, most likely to forget the interests of another world: 
the answerer was our blessed Saviour, through whose media- 
tion, you, and J, and all of us, hope to live again, and the 
answer, remember, was plain and practical; not flowery, not 
metaphysical, not doctrinal; but it said to the man of the law, 
if you wish to live eternally, do your duty to God and man; 
live in this world as you ought to live; make yourself fit for 
eternity ; and then, and then only, God will grant to you eternal 
life. 

There are, probably, in this church, many persons of the pro- 
fession of the law, who have often asked before, with better 
faith than their brother, and who do now ask this great ques- 
tion, “ What shall I do to inherit eternal lite?’’ I shall, there- 
fore, direct to them some observations on the particular duties 
they owe to society, because | think it suitable to this particular 
season, because it is of much more importance to tell men how 
they are to be Christians in detail, than to exhort them to be Chris- 
tians generally; because it is of the highest utility to avail 
ourselves of these occasions to show to classes of mankind what 
those virtues are, which they have more frequent and valuable 
opportunities of practising, aud what those faults and vices are 
to which they are more particularly exposed. 

It falls to the lot of those who are engaged in the active and 
arduous profession of the law to pass their lives in great cities, 
amidst severe and incessant occupation, requiring all the facul- 
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ties, and calling forth, from time to time, many of the strongest 
passions of our nature. In the midst of all this, rivals are to be 
watched, superiors are to be cultivated, connexions cherished ; 
some portion of life must be given to society, and some little to 
relaxation and amusement. When, then, is the question to be 
asked, “ What shall I do to inherit eternal life ?”? what leisure 
for the altar, what time for God? I appeal to the experience 
of men engaged in this profession, whether religious feelings 
and religious practices are not, without any speculative disbe- 
lief, perpetually sacrificed to the business of the world? Are 
not the habits of devotion gradually displaced by other habits 
of solicitude, hurry, and care, totally incompatible with habits 
of devotion? Is not the taste for devotion lessened? Is not the 
time for devotion abridged? Are you not more and more con- 
quered against your warnings and against your will, not, 
perhaps, without pain and compunction, by the mammon of 
life? And what is the cure for this great evil to which your 
profession exposes you? The cure is, to keep a sacred place 
in your heart, where Almighty God is enshrined, and where 
nothing human can enter; to say to the world, “ Thus far shalt 
thou go,and no farther ;’? to remember you are a lawyer, with- 
out forgetting you are a Christian; to wish for no more wealth 
than ought to be possessed by an inheritor of the kingdom of 
heaven; to covet no more honour than is suitable to a child of 
God; boldly and bravely to set yourself limits, and to show to. 
others you have limits, and that no professional eagerness and 
no professional activity shall ever induce you to infringe upon 
the rules and practices of religion: remember the text: put the 
great question really, which the tempter of Christ only pre- 
tended to put. In the midst of your highest success, in the most 
perfect gratification of your vanity, in the most ample increase 
of your wealth, fall down at the feet of Jesus, and say, “ Master, 
what shall I do to inherit eternal life ?”’ 

The genuine and unaffected piety of a lawyer is, in one 
respect, of great advantage to the general interests of religion ; 
inasmuch as to the highest member of that profession a great 
share of church patronage is entrusted, and to him we are ac- 
customed to look up in the senate, for the defence of our vene- 
rable establishment; and great and momentous would be the 
loss to this nation, if any one called to so high and honourable 
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an office, were found deficient in this ancient, pious, and useful 
zeal for the established church. In talking to men of your 
active lives and habits, is it not possibie to anticipate the splen- 
did and exalted stations for which any one of you may be des- 
tined. Fifty years ago, the person at the head of his profession, 
the greatest-lawyer now in England, perhaps in the world, 
stood in this church, on such occasions as the present, as ob- 
scure, as unknown, and as much doubting of his future pros- 
pects, as the humblest individual of the profession here present. 
If Providence reserve such honours for any one who may now 
chance to hear me, let him remember that there is required at 
his hands a zeal for the established church, but a zeal tempered 
by discretion, compatible with Christian charity, and tolerant of 
Christian freedom. All human establishments are liable to err, 
and are capable of improvement: to act as if you denied this, 
to perpetuate any infringement upon the freedom of other sects, 
however vexatious that infringement, and however safe its re- 
moval, is not to defend an establishment, but to expose it to 
unmerited obloguy and reproach. Never think it necessary to 
be weak and childish in the highest concerns of life; the career 
of the law opens to you many great and glorious opportunities 
of promoting the gospel of Christ, and of doing good to your 
fellow creatures; there is no situation of that profession in 
which you can be more great and more glorious than when, in 
the fulness of years, and the fulness of honours, you are found 
defending that church which first taught you to distinguish be- 
tween good and evil, and breathed into you the elements of 
religious life; but when you defend that chutch, defend it with 
enlarged wisdom, and with the spirit of magnanimity; praise 
its great excellencies; do not perpetuate its little defects; be its 
liberal defender, be its wise patron, be its real friend. If you 
can be great and bold in human affairs, do not think it neces- 
sary to be narrow and timid in spiritual concerns; bind yourselt 
up with the real and important interests of the church, and hold 
yourself accountable to God for its safety; but yield up trifles 
to the altered state of the world. Fear no change which lessons 
the enemies of that establishment, fear no change which in- 
ereases the activity of that establishment, fear no change which 
draws down upon it the more abundant prayers and blessings 
of the human race 
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Justice is found, experimentally, to be most effectually pro- 
moted by the opposite efforts of practised and ingenious men, 
presenting to the selection of an impartial judge the best argu- 
ments for the establishment and explanation of truth. It 
becomes, then, under such an arrangement, the decided duty 
of an advocate to use all the arguments in his power to defend 
the cause he has adopted, and to leave the effects of those 
arguments to the judgment of others. However useful this 
practice may be for the promotion of public justice, it is not 
without danger to the individual whose practice it becomes. It 
is apt to produce a profligate indifference to truth in higher 
occasions of life, where truth cannot, for a moment, be trifled 
with, much less callously trampled on, much less suddenly and 
totally yielded up to the basest of human motives. It is aston- 
ishing what unworthy and inadequate notions men are apt to 
form of the Christian faith. Christianity does not insist upon 
duties to an individual, and forget the duties which are owing 
to the great mass of individuals, which we call our country; it 
does not teach you how to benefit your neighbour, and leave 
you to inflict the most serious injuries upon all whose interest 
is bound up with you in the same land; I need not say to this 
congregation that there is a wrong and a right in public affairs. 
[ need not prove that in any vote, in any line of conduct which 
affects the public interest, every Christian is bound, most 
solemnly and most religiously, to follow the dictates of his con- 
science. Let it be for, let it be against, let it please, let it dis- 
please, no matter with whom it sides, or what it thwarts, it is 
a solemn duty, on such occasions, to act from the pure dictates 
of conscience, and to be as faithful to the interests of the great 
mass of your fellow creatures, as you would be to the interests 
of any individual of that mass. Why, then, if there is any 
truth in these observatious, can that man be pure and innocent 
before God, can he be quite harmless and respectable before 
men, who, in mature age, at a moment’s notice, sacrifices to 
wealth and power all the fixed and firm opinions of his life ; 
who puts his moral principles to sale, and barters his dignity and 
his soul for the baubles of the world? If these temptations 
come across you, then remember the memorable words of the 
text, “ What shall I do to inherit eternal life ?”’ not this—don’t do 
this; it is no title to eternity to suffer deserved shame among 
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men; eudure any thing rather than the loss of character, cling 
to character as your best possession, do not envy men who pass 
you in life, only because they are under less moral and religious 
restraint than yourself. Your object is not fame, but honour- 
able fame; your object is not wealth, but wealth worthily ob- 
tained; your object is not power, but power gained fairly and 
exercised virtuously. Long-suffering is a great and important 
lesson in human life; in no part of human life is it more neces- 
sary than in your arduous profession. The greatest men it has 
produced have been at some period of their professional lives 
ready to faint at the long and apparently fruitless journey ; and 
if you look at those lives, you will find they have been sup- 
ported by a confidence (under God) in the general effects of 
character and industry. They have withstood the allurements 
of pleasure, which is the first and most common cause of fai- 
lure; they have disdained the little arts and meaunesses which 
carry base men a certain way, and no further; they have sternly 
rejected, also, the sudden means of growing basely rich and dis- 
honourably great, with which every man is at one time or 
another sure to be assailed; and then they have broken out into 
light and glory at the last, exhibiting to mankind the splendid 
spectacle of great talents long exercised by difficulties, and high 
principles never tainted with guilt. 

After all, remember that your profession is a lottery, in which 
you may lose as well as win; and you must take it as a lottery, 
in which, after every effort of your own, it is impossible to com- 
mand success; for this you are not accountable, but you are 
accountable for your purity; you are accountable for the pre- 
servation of your character. It is not in every man’s power to 
say, I will be a great and successful lawyer, but it is in every 
man’s power to say, that he will (with God’s assistance) be a 
zood Christian, and an honest man. Whatever is moral and 
religious, is in your own power. If fortune deserts you, do not 
desert yourself; do not undervalue inward consolation ; conneet 
God with your labour; remember you are Chiist’s servant; be 
seeking always for the inheritance of immortal life. 

[ must urge you by another motive, and bind you by another 
obligation, against the sacrifice of public principle. A proud 
man, When he has obtained the reward, and accepted the wages 
of baseness, enters into a severe account with himself, and feels 
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clearly that he has suffered degradation; he may hide it by in- 
creased zeal and violence, or varnish it over by simulated gay- 
ety: he may silence the world, but he cannot silence himself. 
If this is only a beginning, and you mean, henceforward, to 
trample all principle under foot, that is another thing; but a 
man of fine parts and nice feelings is trying a very dangerous 
experiment with his happiness, who means to preserve his 
general character, and indulge in one act of baseness. Sucha 
man is not made to endure scorn and self-reproach; it is far 
from being certain that he will be satisfied with that unscriptu- 
ral bargain in which he has gained the honours of the world, 
and lost the purity of his soul. 

It is impossible in the profession of the law, but that many 
opportunities must occur for the exertion of charity and benev- 
olence. I do not mean the charity of money, but the charity 
of time, labour, and attention; the protection of those whose 
resources are feeble, and the information of those whose know- 
ledge is small. In the hands of bad men, the law is sometimes 
an artifice to mislead, and sometimes an engine to oppress. In 
your hands it may be, from time to time, a buckler to shield, 
and a sanctuary to save; you may lift up oppressed humility, 
listen patiently to the injuries of the wretched, vindicate their 
just claims, maintain their fair rights, and show, that in the 
hurry of business and the struggles of ambition, you have not 
forgotten the duties of a Christian, and the feelings of a man. 
It is in your power, above all other Christians, to combine the 
wisdom of the serpent with the innocence of the dove, and to 
fulfil, with greater acuteness and more perfect effect than other 
men can pretend to, the love, the lessons and the law of Christ. 

I should caution the younger part of this profession (who are 
commonly selected for it on account of their superior talents), 
to cultivate a little more diflidence of their own powers, anda 
little less contempt for received opinions, than is commonly ex- 
hibited at the beginning of their career; mistrust of this nature 
teaches moderation in the formation of opinions, and prevents 
the painful necessity of inconsistency and recantation in future 
life. It is not possible that the ablest young men, at the begin- 
ning of their intellectual existence, can anticipate all those rea- 
sons, and dive into all those motives, which induce mankind to 
act as they do act, and make the world such as we find it to be; 
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and though there is, doubtless, much to alter, and much to im- 
prove in human affairs, yet you will find mankind not quite so 
wrong as, in the first ardour of youth, you supposed them to 
be; and you will find, as you advance in life, many new lights 
to open upon you, which nothing but advancing in life could 
ever enable you to observe. I say this, not to check originality 
and vigour of mind, which are the best chattels and possessions 
of the world, but to check that eagerness which arrives at con- 
clusions without sufficient premises; to prevent that violence 
which is not uncommonly atoned for in after-life by the sacrifice 
of all principle and all opinions; to lessen that contempt which 
prevents a young man from improving his own understanding, 
by making a proper and prudent use of the understandings of 
his tellow creatures, 

There is another unchristian fault which must be guarded 
against in the profession of the law, and that is, misanthropy, 
an exaggerated opinion of the faults and follies of mankind. It 
is naturally the worst part of mankind who are seen in courts 
of justice, and with whom the professors of the law are most 
conversant. The perpetual recurrence of crime and guilt insen- 
sibly connects itself with the recollections of the human race: 
mankind are always painted in the attitude of suffering and in- 
flicting. It seems as if men were bound together by the rela- 
tions of fraud and crime; but laws are not made for the quiet. 
the good, and the just; you see and know little of them in your 
profession, and, therefore, you forget them; you see the op- 
pressor, and you let loose your eloquence against him; but you 
do not see the man of silent charity, who is always seeking out 
objects of compassion: the faithful guardian does not come into 
a court of justice, nor the good wife, nor the just servant, nor 
the dutiful son; you punish the robbers who ill treated the way- 
faring man, but you know nothing of the good Samaritan who 
bound up his wounds. ‘The lawyer who tempted his Master, 
had heard, perhaps, of the sins of the woman at the feast, with- 
out knowing that she had poured her store of precious ointment 
on the feet of Jesus. 

Upon those who are engaged in studying the laws of their 
couutry, devolve the honourable and Christian task of detend- 
ing the accused; a sacred duty never to be yielded up, never to 
be influenced by any vehemence nor intensity of public opinion. 
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In these times of profound peace, and unexampled prosperity, 
there is little danger in executing this duty, and little temptation 
to violate it; but human affairs change like the clouds of heaven; 
another year may find us, or may leave us, in all the perils and 
bitterness of internal dissension, and upon one of you may de- 
volve the defence of some accused person, the object of men’s 
hopes and fears, the single point on which the eyes of a whole 
people are bent. These are the occasions which try a man’s 
inward heart, and separate the dross of human nature from the 
gold of human nature. On these occasions, never mind being 
mixed up for a moment with the criminal and the crime; fling 
yourself back upon great principles, fling yourself back upon 
God; yield not one atom to violence, suffer not the slightest 
encroachments of injustice, retire not one step before the frowns 
of power, tremble not, for a single instant, at the dread of mis- 
representation. The great interests of mankind are placed in 
your hands: it is not so much the individual you are defending; 
it is not so much a matter of consequence whether this or that 
is proved to be a crime, but on such occasions, you are often 
called upon to defend the occupation of a defender, to take care 
that the sacred rights belonging to that character are not des- 
troyed, that the best privilege of your profession, which so much 
secures our regard, and so much redounds to your credit, is 
never soothed by flattery, never corrupted by favour, never 
chilled by fear. You may practise this wickedness secretly, as 
you may any other wickedness; you may suppress a topic of 
defence, or soften an attack upon opponents, or weaken your 
own argument, and sacrifice the man who has put his trust in 
you, rather than provoke the powerful by the triumphant estab- 
lishment of unwelcome innocence; but if you do this, you are 
a guilty man before God. It is better to keep within the pale 
of honour, it is better to be pure in Christ, and to feel that you 
are pure in Christ; and if the praises of mankind are sweet, if 
it is ever allowable to a Christian to breathe the incense of popu- 
lar favour, and to say it is grateful and good, it is when the 
honest, temperate, unyielding advocate, who has protected in- 
nocence from the grasp of power, is followed from the hall of 
judgment by the prayers and blessings of a grateful people. 
These are the Christian excellencies which the members of 
the profession of the law have, above all, an opportunity of cul- 
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tivating; this is your attribute to the happiness of your fellow 
creatures, and these your preparations for eternal life. Do not 
lose God in the fervour and business of the world; remember 
that the churches of Christ are more solemn and more sacred 
than your tribunals; bend not before the judges of the king, and 
forget the Judge of judges; search not other men’s hearts with- 
out heeding that your own hearts will be searched; be innocent 
in the midst of subtilty; do not carry the lawful arts of your 
profession beyond your profession; but when the robe of the 
advocate is laid aside, so live that no man shall dare to suppose 
your opinions venal, or that your talent and energy may be 
bought for a price; do not heap scorn and contempt upon your 
declining years, by precipitate ardour for success in your pro- 
fession; but set out with a firm determination to be unknown 
rather than ill-known; and to rise honestly if you rise at all. 
Let the world see that you have risen because the natural pro- 
bity of your heart leads you to truth; because the precision and 
extent of your legal knowledge enable you to find the right way 
of doing the right thing; because a thorough knowledge of legal 
art and legal form is in your hands, not an instrument of chica- 
nery, but the plainest, easiest, and shortest way to the end of 
strife. Impress upon yourselves the importance of your profes- 
sion; consider that some of the greatest and most important in- 
terests of the world are committed to your care; that you are 
our protectors against the encroachments of power; that you 
are the preservers of freedom, the defenders of weakness, the 
unravellers of cunning, the investigators of artifice, the humblers 
of pride, and the scourgers of oppression; when you are silent, 
the sword leaps from its scabbard, and nations are given up to 
the madness of eternal strife. In all the civil difficulties of life, 
men depend upon your exercised faculties and your spotless 
integrity; and they require of you an elevation above all that is 
mean, and a spirit which will never yield when it ought not to 
yield. As long as your profession retains its character for learn- 
ing, the rights of mankind will be well arranged; as long as it 
retains its character for virtuous boldness, those rights will be 
well defended; as long &s it preserves itself pure and uncorrupti- 
ble on other occasions not connected with your profession, 
those talents will never be used,to the public injury, which were 
intended and nurtured for the public good. I hope you will 
weigh these observations, and apply them to the business of the 
ensuing week, and, beyond that, in the common occupations of 
your profession; always bearing in your minds the emphatic 
words of the text, and often in the hurry of your busy, active 
lives, honestly, humbly, heartily exclaiming to the Son of God, 
«“ Master, what shall I do to inherit eternal life ?” 











